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INTRODUCTION

The following findings are made and Order issued to Consolidation Coal Company
(hereinafter “Consol™) pursuant to the authority vested in the Director of the Division of Water
and Waste Management under Chapter 22, Article 11, Section 1 et seq. of the Code of West
Virginia.

FINDINGS OF FACT

In support of this Order, the Director hereby finds the following:

1. Consol operates various underground mines and associated wastewater treatment
facilities in West Virginia including Blacksville No. 2, WV/NPDES Permit No.
WV0064602 and Loveridge, WV/NPDES Permit No. WV0040711 which are actively
mined and operated in Monongalia County, West Virginia.

[39)

The discharges from the outlets authorized by the permits flow into Dunkard Creek or a
tributary thereof (hereinafter “Dunkard Creek™) and have been occurring for many years,
providing most of the constituent flow for the immediate receiving waters and providing
the water which historically supported the aquatic ecology of the streams. The discharges
are primarily a result of the pumping of the Blacksville No. 2 and Loveridge mine pools.

3. Consol entered into WVDEP Order 133 (dated October 26, 2004) and agreed to certain
conditions including chloride and benthic monitoring requirements, submittal of a
variance application and an appropriate modification application if denied. and waiving
its right of appeal.
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On January 10, 2005, Consol entered into WVDEP Amended Order 133 (dated
December 29, 2004) and agreed to certain conditions including chloride and benthic
monitoring requirements, submittal of a variance application and an appropriate
modification application if denied, and waiving its right of appeal.

On June 1, 2007, Consol entered into WVDEP Order 133B (dated June 1, 2007) and
agreed to certain conditions including chloride and benthic monitoring requirements,
submittal of plans and status reports, and waiving its right of appeal. Consol also agreed
that it may decide not to pursue variances for outlets if interim monitoring results indicate
that one or more discharges no longer present a significant risk of violating the water
quality standards.

On September 30, 2008, Consol entered into WVDEP Order 133C (dated September 30,
2008) and agreed to certain conditions including chloride and benthic monitoring
requirements, submittal of plans and status reports, presenting an oral and written detailed
progress report and waiving its right of appeal. Order 133C also approved Consol’s Phase
[ Plan, except insofar as it provides Consol with time to pursue applications for site
specific water quality criteria for chlorides. WVDEP made no commitment to approve,
disapprove, or take any particular action on discretionary actions taken by Consol. The
Order also specified that Consol shall not include applications for site specific water
quality criteria or any other kind of variance in its Phase II Plan.

As evidenced by Consol’s submittal of an Application for Site Specific Criteria for
Chlorides for the West Virginia Fork of Dunkard Creek and Downstream Segments of
Dunkard Creek dated June 30, 2008, and other pertinent documentation, chloride as well
as other pollutants of concern are elevated downstream of Consol’s mining facility
discharges from Blacksville No. 2 and Loveridge (St. Leo discharge) mines.

On or about September 2, 2009 and extending for several weeks thereafter, a massive and
devastating fish and mussel kill was reported in the Dunkard Creek watershed which
transects both northern West Virginia and southern Pennsylvania. Upon further
investigation and examination, WVDEP determined that the fish and mussel kill was the
consequence of toxins released from a species of golden algae (prymnesium parvum)
associated with and commonly thriving in brackish, briny water or water high in total
dissolved solids (TDS).

On or about September 17, 2009, Consol voluntarily ceased pumping and discharging
water from the Blacksville #2 mine pool.

Consol has represented to WVDERP its concern for worker safety resulting from the
accumulation of water in Blacksville No. 2, and that water removal is necessary to
alleviate this concern and to permit continued mining operations.

During the investigation and analysis of conditions associated with the fish and mussel
kill on Dunkard Creek, WVDEP determined that chloride concentrations ranged from
1380 mg/l to 6120 mg/l with an average of 4116 mg/l over eleven sampling events at
Blacksville No. 2 outfall number 005.






